
ESTATE PLANNING News
X ABSENCE OF ADVANCE HEALTH CARE DIRECTIVE 

CAN CAUSE ANGUISH FOR YOUR FAMILY X
You may recall the case of Terry Schiavo, the comatose Florida woman whose husband 
and parents could not agree whether Terry should be disconnected from life support. The 
case gained national attention a few years ago when the courts and even the United States 
Congress got involved in the dispute. A similar case is now making its way through the 
court system in the Fresno area. 

Janet Rivera, 46, has been in a coma since she had 
a heart attack in February 2006. For more than two 
years, Rivera’s husband, Jesus Rivera, made all of 
his wife’s medical decisions while Rivera was under 
the care of the DeWitt Community Subacute Center 
in Fresno.  In June, apparently because Jesus Rivera 
was no longer taking the necessary actions for his 
wife’s care, a judge appointed the Fresno County 
public guardian to act as conservator of Janet Rivera.

Shortly thereafter, Mrs. Rivera’s condition 
deteriorated and she had to be hospitalized. At that 

point the public 
guardian decided, 
after consulting 
with Mrs. Rivera’s 
physicians, to 
remove her from 
life support. 
Mrs. Rivera, like 
Terry Schiavo, 
had not executed 
an Advance 
Health Care 
Directive, which 
is a document 
that is a part of a 

complete estate plan, wherein you name someone 
to make medical decisions for you and also indicate 
your end-of-life wishes. This case is somewhat 
remarkable in that Mrs. Rivera had not indicated, 
as far as we can tell, either in writing or in 
conversation with family members, what her end-
of-life preferences were, and yet her conservator, 
who was not a family member, made a decision to 
discontinue life support. 

Apparently, Mrs. Rivera’s family did not disagree 
with the public guardian’s decision to discontinue 

life support at the time, but once the support was 
discontinued on July 14, at least some of them 
changed their minds. Mrs. Rivera’s brother, Michael 
Dancoff, said that he was told Mrs. Rivera would 
die shortly after life support was removed. He said 
he doesn’t want to watch his sister die of starvation 
and is now fighting to have her placed back on life 
support. He asked the probate court to step in and 
one of Mrs. Rivera’s cousins has petitioned to be 
named her conservator. As a result, Fresno County 
Superior Court Judge Debra Kazanjian ordered, 
nine days after the tubes were withdrawn, that Janet 
Rivera’s feeding tubes are to be reinserted pending a 
hearing about her long-term care. 

If Mrs. Rivera had executed an Advance Health 
Care Directive before her incapacitating heart attack 
her family would have known what her wishes 
were and would have been able to act accordingly. 
Instead, they are now involved in a court case 
to determine what will happen to her. I strongly 
encourage everyone to execute such a document 
and I make an Advance Health Care Directive a part 
of every estate plan I prepare for my clients. 

To Protect Your Assets, Loved Ones And Legacy, You Need A Plan.
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Kirsten provides all of the 
following estate planning 
services and more:

•	Traditional estate planning, 

including wills, revocable 

trusts, powers of attorney, 

health care directives

•	Advanced estate planning, 

including irrevocable 

life insurance trusts, gift 

programs, minors’ trusts, 

generation-skipping trusts, 

tax planning

•	Business planning, including 

family limited liability 

companies, family limited 

partnerships, structured 

ownership, reorganization, 

succession

•	Probate, trust and estate 

administration

I strongly encourage 
everyone to execute 
such a document 
and I make an 
Advance Health 
Care Directive a 
part of every estate 
plan I prepare for 
my clients. 



On May 15 the California Supreme Court decided, in a case 

called In re Marriage Cases, I that two state laws that had 

limited marriages to opposite-sex partners are unconstitutional 

and held that single-sex couples have a constitutional right 

to marry. This decision, if it is not undone by Proposition 8, 

which is a proposed institutional amendment stating, “Only 

marriage between a man and a woman is valid or recognized in 

California,” will give California same-sex married couples all of 

the rights and obligations of heterosexual married couples. 

It is important for same-sex 

couples to remember, however, 

that this Supreme Court case 

will not change much in the 

estate-planning arena for same-

sex couples. The reasons for this 

are mainly two: First,  

California already has on the 

books a whole collection of 

Registered Domestic Partnership 

laws. Since 2005, same-sex 

couples, and for that matter, 

opposite sex couples wherein 

at least one partner is over the 

age of 62, have already had the 

ability to become Registered 

Domestic Partners in California  

and be treated essentially as 

spouses for all purposes under 

California law. Among the rights 

that a same-sex couple can now 

obtain by either marrying or 

becoming Registered Domestic 

Partners are the rights to 

acquire community property, 

avoid a reassessment when 

an interest in California real 

property passes from one partner to the other, receive spousal 

support on a termination of the marriage or registered domestic 

partnership, act as the health care agent for the other party if the 

other party has no Health Care Directive in place and receive 

property as an heir upon the death of the other party. 

The second and perhaps more important reason that the 

Supreme Court case will not have the tremendous estate-

planning effect that it could have, and which same-sex couples 

must remember when doing estate planning, is that the changes 

resulting from the case are only effective as to state law. One 

significant consideration in estate planning is taxes, and most of 

the taxes we are concerned about in estate planning are federal 

taxes. There are many advantages under federal tax law to being 

a married couple when it comes to estate and gift taxes. For 

example, spouses can make unlimited gifts and bequests (gifts 

on death) to each other without paying any transfer tax (estate 

or gift tax). These tax advantages are a result of federal laws, 

however, and do not apply to same-sex couples, even if they 

are legally married. Same-sex couples, whether married or not, 

are limited to $1 million in total lifetime gifts and $12,000 per 

donee annually. On death, only $2 million is exempt from estate 

tax.  The surviving same-sex spouse may have to pay estate 

taxes, whereas a heterosexual married couple does not pay 

estate tax on any amounts left to each other. 

There are advantages to marriage when it comes to capital gains 

tax, also. The IRS allows a step-up in basis on all community 

property upon the death of only one spouse. This can result 

in significant capital gains tax savings when a married couple 

owns greatly appreciated assets, such as a home purchased 

many years ago. For a same-sex married couple or registered 

domestic partners, the State of California may recognize their 

assets as community property, but the IRS will not, and it will 

allow a step-up in basis only on the deceased spouse’s share of 

any assets.X
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Attorney at Law

Kirsten Howe

Kirsten Howe’s practice 
focuses on two closely 
intertwined areas of the law: 
business and estate planning. 
She has extensive experience 
in both. On the business 
planning side, Kirsten has 
represented numerous 
companies including startups, 
non-profits, small institutional 
lenders and investment 
advisors. She has assisted 
them from initial organization 
through ongoing compliance, 
growth, and succession. This 
background in business law 
makes her uniquely qualified 
to help business owners plan 
their estates and protect and 
preserve their businesses. She 
is particularly adept at helping 
clients structure their entities 
so that disputes are extremely 
unlikely to arise in the first 
place and, if they do, making 
sure they are resolved in the 
way that was expected.  X


