
ESTATE PLANNING News
X ESTATE AND GIFT TAX REFORM PROPOSALS 

EXPLORED IN CONGRESS X
As you are probably aware, the federal estate and gift tax rules are in a state of flux. Under the 
Economic Growth and Tax Relief Reconciliation Act of 2001 (EGTRRA), several changes in the estate 
and gift tax laws have occurred and more will continue to occur over the course of ten years, from 
2001 to 2011. During this ten-year period the estate tax and the gift tax are only partially unified: 
the same tax rates apply to both the estate tax and the gift tax, but after 2003 the exemption amounts 
differ. The estate tax exemption amount increases in steps from $1 million in 2002 to $3.5 million in 
2009, whereas the gift tax exemption amount has remained at $1 million.

For 2010, the estate tax is repealed, but the gift 
tax remains in effect with an exemption of $1 
million and a maximum rate of 35%. In 2011, and 
thereafter, the pre-EGTRRA rules for estate and gift 
tax return. This means that the estate tax and the 
gift tax will be fully unified: a single rate schedule 
and exemption amount applied to gifts made during 
life and to transfers at death. Starting in 2011 the 
estate and gift tax exemption amount will be $1 
million, and the highest estate and gift tax rate will 
be 55%. Congress has been 
exploring ways of reforming 
these transfer taxes. The Joint 
Committee on Taxation recently 
released JCX-23-08, “Taxation 
Of Wealth Transfers Within 
A Family: A Discussion Of 
Selected Areas For Possible 
Reform.” It contains a 
discussion of possible reforms 
to the existing federal estate and 
gift tax rules. 

One possible reform discussed 
is the full unification of the 
gift and estate taxes. Under 
this approach, a common 
rate schedule and a single 
exemption amount would apply 
both to gifts made during life 
and to transfers at death. It has 
been argued that this would simplify planning. It is 
possible that the current partial unification distorts 
behavior by encouraging taxpayers to hold onto 
property until they die to take advantage of the 
higher exemption amount under the estate tax, and 
that this proposed reform would correct that.	
Among the potential problems with this reform are 
a possible reduction in several different sources of 
tax revenue. For example, one function of the gift 

tax is that it discourages income tax avoidance by 
high-income individuals making gifts to low income 
individuals. If the lifetime exclusion amount for 
gifts were raised to the current estate tax exemption 
amount, such income-shifting giving could increase, 
causing a reduction in income tax revenue. Also, 
because a gift tax is not imposed on funds used to 
pay the gift tax, whereas an estate tax is imposed 
on the funds used to pay the estate tax, the effective 
rate of tax on gifts is lower than the effective rate 

of tax on bequests. This could 
cause some to do more lifetime 
giving than they would under 
the current partially unified 
scheme, which, in turn, could 
negatively impact transfer tax 
revenue.

A second possible reform that 
was explored is to make the 
personal exemption amount 
portable, that is, allow a 
surviving spouse to use the 
unused exemption amount 
of the first spouse to die. A 
principal argument in support 
of this portability for an unused 
exemption is that this approach 
would simplify wealth transfer 
tax planning. Portability, 
however, would make the 

administration of the transfer taxes by the IRS that 
much more difficult, particularly in our society 
where multiple marriages are increasingly common.

These possible reforms are just in the committee 
stage. We are a long way from legislation, but if 
Congress ever does succeed in passing new laws in 
this area, I will be sure to write about it.
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Kirsten provides all of the 
following estate planning 
services and more:

•	Traditional estate planning, 

including wills, revocable 

trusts, powers of attorney, 

health care directives

•	Advanced estate planning, 

including irrevocable 

life insurance trusts, gift 

programs, minors’ trusts, 

generation-skipping trusts, 

tax planning

•	Business planning, including 

family limited liability 

companies, family limited 

partnerships, structured 

ownership, reorganization, 

succession

•	Probate, trust and estate 

administration



The word pretermitted essentially means omitted, and in the 

context of estate planning a pretermitted heir it means someone 

who is inadvertently left out of an estate plan, whether a will 

or a trust, by virtue of the fact that the instrument was created 

before they became an heir. Generally, only spouses and 

children are can be considered pretermitted heirs. The public 

policy in favor of preventing the accidental disinheritance of 

spouses and children requires that when they are inadvertently 

omitted they must be inserted into the estate plan anyway. 

This happens most often when 

someone either gets married 

or has a child and forgets to 

update their estate plan to 

include their new spouse  

or child. 

Both the pretermitted spouse 

and the pretermitted child 

are permitted to take their 

“statutory share” of the 

decedent’s estate. This is 

essentially the same share to 

which they would be entitled if 

the decedent had died intestate. 

In both cases, the statutory 

share will be defeated where it 

is apparent form the instrument 

itself, the will or the trust, 

that the decedent did intend 

to disinherit the omitted heir. 

The omitted spouse’s statutory 

share claim will also be defeated 

where the decedent made 

transfers to the spouse outside 

of the will or trust, such as by 

designating the spouse to be the beneficiary of an IRA, or where 

the omitted spouse signed an agreement waiving the claim to a 

statutory share.

A child can also be a pretermitted heir if he was born before the 

decedent’s death but the decedent either did not know about 

the child or did not know that the child was his. This obviously 

only applies to male decedents, as it would be nearly impossible 

to establish this type of inadvertent omission by a mother.

There have been a few famous examples of pretermitted heirs in 

the news in recent years. Click to read interesting analyses of the 

estates of Anna Nicole Smith and Heath Ledger, both of whom 

died with wills that were written before the births of their 

children, Dannielynn and Matilda.  X

1512 Bonanza Street, Walnut Creek, California 94596
Ph: 925-943-2740   |   Fax: 925-943-3105
www.kirstenesq.com     kirsten@ kirstenesq.com

Attorney at Law

Kirsten Howe

Kirsten Howe’s practice 
focuses on two closely 
intertwined areas of the law: 
business and estate planning. 
She has extensive experience 
in both. On the business 
planning side, Kirsten has 
represented numerous 
companies including startups, 
non-profits, small institutional 
lenders and investment 
advisors. She has assisted 
them from initial organization 
through ongoing compliance, 
growth, and succession. This 
background in business law 
makes her uniquely qualified 
to help business owners plan 
their estates and protect and 
preserve their businesses. She 
is particularly adept at helping 
clients structure their entities 
so that disputes are extremely 
unlikely to arise in the first 
place and, if they do, making 
sure they are resolved in the 
way that was expected.  X
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